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Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, a smaller reporting company or an
emerging growth company. See the definition of “large accelerated filer,” “accelerated filer,” “smaller reporting company” and “emerging growth
company” in Rule 12b-2 of the Exchange Act:
 
Large accelerated filer  ☐   Accelerated filer  ☐

Non-accelerated filer  ☒   Smaller reporting company  ☒

   Emerging Growth Company  ☐

If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for complying with any
new or revised financial accounting standards provided pursuant to Section 13(a) of the Exchange Act.  ☐



 
 

CALCULATION OF REGISTRATION FEE
 
 

Title of
Securities to be Registered  

Amount
to be

Registered(1)  

Proposed
Maximum

Offering Price
Per Share(2)  

Proposed
Maximum
Aggregate

Offering Price(2)  
Amount of

Registration Fee
Common Stock, no par value  1,750,000 shares  $2.79  $4,882,500  $592.00
Common Share Purchase Rights  1,750,000 rights          (3)          (3)          (3) 
 

 

(1) Pursuant to Rule 416(a) under the Securities Act of 1933, this registration statement also covers an indeterminate number of additional shares of
Common Stock (and Common Share Purchase Rights) that may become issuable in accordance with the adjustment and anti-dilution provisions of
the Orion Energy Systems, Inc. 2016 Omnibus Incentive Plan.

(2) Estimated pursuant to Rule 457(c) and (h) under the Securities Act of 1933 solely for the purpose of calculating the registration fee based on the
average of the high and low prices for the Common Stock on the Nasdaq Capital Market on August 6, 2019.

(3) The value attributable to the Common Share Purchase Rights is reflected in the market price of the Common Stock to which the Rights are
attached.

   



STATEMENT PURSUANT TO GENERAL INSTRUCTION E TO FORM S-8

The purpose of this Registration Statement is to register 1,750,000 additional shares of common stock, no par value (the “Common Stock”) of
Orion Energy Systems, Inc. (the “Company” or the “Registrant”) in connection with the Orion Energy Systems, Inc. 2016 Omnibus Incentive Plan (the
“Plan”) as a result of the approval by the Company’s shareholders of an increase in the number of shares of Company common stock reserved under the
Plan at the Company’s 2019 annual meeting of shareholders.

Pursuant to General Instruction E of Form S-8, the contents of the Company’s Registration Statement on Form S-8 (Registration No. 333-213042),
including the documents incorporated by reference therein, are incorporated by reference into this Registration Statement, except as set forth below.

PART I

INFORMATION REQUIRED IN THE SECTION 10(a) PROSPECTUS

The document or documents containing the information specified in Part I are not required to be filed with the Commission as part of this Form S-8
Registration Statement.

PART II

INFORMATION REQUIRED IN THE REGISTRATION STATEMENT
 
ITEM 8. EXHIBITS.
 
Exhibit
Number Exhibit Description

  (4.1)

 

Orion Energy Systems, Inc. 2016 Omnibus Incentive Plan, as amended and restated [Incorporated by reference to Annex A to the
Registrant’s Definitive Proxy Statement filed with the Securities and Exchange Commission on Schedule 14A on June 21, 2019 (File No
001-3887)].

  (4.2)

 

Amendment No. 1 dated as of January 3, 2019 to Rights Agreement between Orion Energy Systems, Inc. and Equiniti Trust Company (as
successor to Wells Fargo Bank, N.A.) [Incorporated by reference to Exhibit 4.1 to the Registrant’s Current Report on Form 8-K filed with
the Securities and Exchange Commission on January 3, 2019 (File No. 001-3887)]

  (5)  Opinion of Foley & Lardner LLP (including consent of counsel).*

(23.1)  Consent of BDO USA, LLP.*

(23.2)  Consent of Foley & Lardner LLP (filed as part of Exhibit (5)).*

(24)  Powers of Attorney (included on the signature page to this Registration Statement).*
 
* Filed herewith

 
Item 9. Undertakings.

(a) The undersigned Registrant hereby undertakes:

(1) To file, during any period in which offers or sales are being made, a post-effective amendment to this Registration Statement:

(i) To include any prospectus required by Section 10(a)(3) of the Securities Act of 1933;

(ii) To reflect in the prospectus any facts or events arising after the effective date of the Registration Statement (or the most recent post-
effective amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the
Registration Statement;
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http://www.sec.gov/Archives/edgar/data/1409375/000119312519178044/d769736ddef14a.htm
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(iii) To include any material information with respect to the plan of distribution not previously disclosed in the Registration Statement or any
material change to such information in the Registration Statement;

provided, however, that paragraphs (a)(1)(i) and (a)(1)(ii) do not apply if the information required to be included in a post-effective amendment by those
paragraphs is contained in periodic reports filed with or furnished to the Securities and Exchange Commission by the Registrant pursuant to Section 13
or Section 15(d) of the Securities Exchange Act of 1934 that are incorporated by reference in the Registration Statement.

(2) That, for the purpose of determining any liability under the Securities Act of 1933, each such post-effective amendment shall be deemed to be
a new registration statement relating to the securities offered herein, and the offering of such securities at that time shall be deemed to be the initial bona
fide offering thereof.

(3) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the
termination of the offering.

(b) The undersigned Registrant hereby undertakes that, for purposes of determining any liability under the Securities Act of 1933, each filing of
the Registrant’s annual report pursuant to Section 13(a) or Section 15(d) of the Securities Exchange Act of 1934 that is incorporated by reference in this
Registration Statement shall be deemed to be a new registration statement relating to the securities offered herein, and the offering of such securities at
that time shall be deemed to be the initial bona fide offering thereof.

(c) Insofar as indemnification for liabilities arising under the Securities Act of 1933 may be permitted to directors, officers and controlling persons
of the Registrant pursuant to the foregoing provisions, or otherwise, the Registrant has been advised that in the opinion of the Securities and Exchange
Commission such indemnification is against public policy as expressed in the Act and is, therefore, unenforceable. In the event that a claim for
indemnification against such liabilities (other than the payment by the Registrant of expenses incurred or paid by a director, officer or controlling person
of the Registrant in the successful defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in connection with
the securities being registered, the Registrant will, unless in the opinion of its counsel the matter has been settled by controlling precedent, submit to a
court of appropriate jurisdiction the question whether such indemnification by it is against public policy as expressed in the Act and will be governed by
the final adjudication of such issue.
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SIGNATURES

Pursuant to the requirements of the Securities Act of 1933, the Registrant certifies that it has reasonable grounds to believe that it meets all of the
requirements for filing on Form S-8 and has duly caused this Registration Statement to be signed on its behalf by the undersigned, thereunto duly
authorized, in the City of Manitowoc, State of Wisconsin, on August 9, 2019.
 

ORION ENERGY SYSTEMS, INC.

By:   /s/ Michael W. Altschaefl

 
Michael W. Altschaefl
Chief Executive Officer

Pursuant to the requirements of the Securities Act of 1933, this Registration Statement has been signed below by the following persons in the
capacities indicated on August 9, 2019. Each person whose signature appears below constitutes and appoints Michael W. Altschaefl and William T. Hull,
and each of them, his or her true and lawful attorney-in-fact and agent, with full power of substitution and resubstitution, for him or her and in his or her
name, place and stead, in any and all capacities, to sign any and all amendments (including post-effective amendments) to this Registration Statement
and to file the same, with all exhibits thereto, and other documents in connection therewith, with the Securities and Exchange Commission, granting
unto each said attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing requisite and
necessary to be done in connection therewith, as fully to all intents and purposes as he or she might or could do in person, hereby ratifying and
confirming all that said attorneys-in-fact and agents, or any of them, or their or his or her substitute or substitutes, may lawfully do or cause to be done
by virtue hereof.
 

Signature   Title

 /s/ Michael W. Altschaefl
Michael W. Altschaefl   

Chief Executive Officer and Board Chair
(Principal Executive Officer)

 /s/ William T. Hull
William T. Hull   

Chief Financial Officer, Chief Accounting Officer and Treasurer
(Principal Financial and Accounting Officer)

 /s/ Anthony L. Otten
Anthony L. Otten   

Lead Independent Director

 /s/ Alan B. Howe
Alan B. Howe   

Director

 /s/ Michael J. Potts
Michael J. Potts   

Director

 /s/ Ellen B. Richstone
Ellen B. Richstone   

Director

 /s/ Mark C. Willamson
Mark C. Williamson   

Director

 /s/ Kenneth M. Young
Kenneth M. Young   

Director
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Exhibit 5
 

    

ATTORNEYS AT LAW
 
777 EAST WISCONSIN AVENUE
MILWAUKEE, WI 53202-5306
414.271.2400 TEL
414.297.4900 FAX
WWW.FOLEY.COM

August 9, 2019

Orion Energy Systems, Inc.
2210 Woodland Drive
Manitowoc, Wisconsin 54220

Ladies and Gentlemen:

We have acted as counsel for Orion Energy Systems, Inc., a Wisconsin corporation (the “Company”), in conjunction with the preparation of a
Registration Statement on Form S-8 (the “Registration Statement”) to be filed by the Company with the Securities and Exchange Commission under the
Securities Act of 1933, as amended (the “Securities Act”), relating to 1,750,000 shares of the Company’s Common Stock, no par value (the “Common
Stock”), and the related Common Share Purchase Rights (the “Rights”) which may be issued pursuant to the Orion Energy Systems, Inc. 2016 Omnibus
Incentive Plan (the “Plan”). The terms of the Rights are as set forth in that certain Rights Agreement, dated as of January 7, 2009, between the Company
and Equiniti Trust Company (as successor to Wells Fargo Bank, N.A.), as amended by Amendment No. 1 thereto dated January 3, 2019 (the “Rights
Agreement”).

As such counsel, we have examined: (i) the Plan; (ii) the Registration Statement, including the exhibits (including those incorporated by reference)
constituting a part of the Registration Statement; (iii) the Amended and Restated Articles of Incorporation of the Company, as amended to date; (iv) the
Amended and Restated Bylaws of the Company, as amended to date; (v) resolutions of the Company’s Board of Directors relating to the Plan and the
issuance of securities thereunder; and (vi) such other documents and records and certificates of government officials as we have deemed necessary to
enable us to render this opinion.

In our examination of the above-referenced documents, we have assumed the genuineness of all signatures, the authenticity of all documents,
certificates and instruments submitted to us as originals and the conformity with the originals of all documents submitted to us as copies.

Based upon the foregoing, we are of the opinion that:

1. The shares of Common Stock, when issued by the Company pursuant to the terms and conditions of the Plan and as contemplated by the
Registration Statement, will be validly issued, fully paid and nonassessable.
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2. The Rights, when issued pursuant to the terms of the Rights Agreement, will be validly issued.

We consent to the use of this opinion as an exhibit to the Registration Statement. In giving our consent, we do not admit that we are “experts”
within the meaning of Section 11 of the Securities Act or within the category of persons whose consent is required by Section 7 of the Securities Act.

Very truly yours,

/s/ Foley & Lardner LLP



Exhibit 23.1

Consent of Independent Registered Public Accounting Firm

Orion Energy Systems, Inc.
Manitowoc, Wisconsin

We hereby consent to the incorporation by reference in the Registration Statement on Form S-8 of our reports dated June 4, 2019, relating to the
consolidated financial statements, and the effectiveness of Orion Energy Systems, Inc.’s internal control over financial reporting, appearing in the
Company’s Annual Report on Form 10-K for the year ended March 31, 2019.

/s/ BDO USA, LLP
Milwaukee, Wisconsin

August 9, 2019

 

 
 
 
BDO USA, LLP, a Delaware limited liability partnership, is the U.S. member of BDO International Limited, a UK company limited by guarantee, and forms part of the international BDO
network of independent member firms.

BDO is the brand name for the BDO network and for each of the BDO Member Firms.


